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HOW THE GREAT LAK!ES BECAME " HIGH SEAS," AND 
THEIR STATUS VIEWED FEOM THE STAND- 
POINT OF INTERNATIONAL LAW 

The convention which met in 1787 to frame the Constitution of 
the United States, embraced two earnest and determined bodies of 
men. One favored a strong central government; the other opposed 
any great increase of power over that granted by the Articles of Con- 
federation. With what jealousy the states guarded their rights and 
with what reluctance they made surrenders to the federal government 
is common knowledge. The Constitution, as adopted, was a com- 
promise between the factions, and that part relative to admiralty and 
maritime jurisdiction was the second great compromise between con- 
flicting depositories of power. 

The first occurred after a struggle waged for centuries between the 
admiralty and the common-law courts of England. After the Nor- 
man Conquest of England, the Norman admirals claimed exclusive 
jurisdiction over all maritime matters which arose not only on the 
open sea but on waters within the body of a county, and the right to 
try without a jury. A deputy of the admiral sat as the court, being 
often a nautical man and calling to his aid expert masters of ships. 
The common-law courts claimed jurisdiction of all matters upon land 
and water within the body of a county and the right to try with a 
jury. The conflicting claims at length became subject of compromise 
and 13 Richard II (ch. 5) declared that the admiralty must 

not meddle henceforth of anything done within the realm, but only of 
a thing done upon a sea. 

The 15 Richard II (c. 3), coming two years later, removed all doubt 

as to what was meant by the " realm of the sea," in ordering that 

things done within the bodies of counties by land or water, the admirals 
should not have cognizance, but they shall be tried by the law of the 
land. 1 

13 Bla'ckstone 68, 69, 106; 4 Blackstone 268; 2 Bacon's Abridgment 735; 
Comyn's Digest. 
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Thus it became and was that admiralty embraced acts committed and 
things done upon the " high seas " and out of the reach of the common- 
law courts of justice. The admiralty never pretended to claim after 
15 Richard II, nor could it rightfully exercise jurisdiction except in 
cases where the service was performed or to be performed on the sea : 
upon the waters within the ebb and flow of the tide. In brief, this 
is the way the law of England stood at the time of the adoption of the 
American Constitution. 

The second great compromise occurred, as is stated above, in the 
Constitutional Convention. It came about when the question was 
being discussed as to what admiralty and maritime jurisdiction the 
states were to surrender to the central government. 

England established courts of vice admiralty throughout the col- 
onies in 1697 with power to try admiralty and revenue eases without 
a jury, after a very strenuous resistance had been made, especially 
by the chartered colonies. 2 

The Articles of Confederation, in defining the powers of Congress, 
allowed that 

of establishing courts for the trial of piracies and felonies committed 
on the high seas, and establishing courts for receiving and determining 
appeals in all cases of captures. 3 

The duty of hearing appeals in prize cases from the state courts, 
performed for several years by a standing committee of Congress, 
had been finally transferred to an admiralty court of appeals, con- 
sisting of three judges. 

This authority was not exercised without some sharp conflicts with 
state authorities. 4 

Such historical facts could be multiplied, but those mentioned are 
sufficient to illustrate the opposition of the states to inroads upon 
their admiralty. 

The central government was for national purposes and the state 
governments for municipal purposes. The powers surrendered by 
the state were those which were either external to themeselves, or 

2 Hildreth's History of U. S., vol. II, p. 198. 

s Art. IX, July 9, 1778. 

4 Hildreth's History of U. S., vol. III., p. 404. 1780. 
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those which, when surrendered, would revert to the mutual advan- 
tage of all the states. All powers not clearly surrendered to the cen- 
tral government were left to the states and to the people. 

It was in the broadest language that the states gave admiralty 
jurisdiction to the federal government. The whole judicial power of 
the federal government is to be found in subdivision 1, section 2, 
article 3 of the Constitution. Respecting the subject under discus- 
sion we quote, 

The Judicial power shall extend to all cases in law and equity arising 
under this Constitution * * * to all cases of admiralty and mari- 
time jurisdiction. * * * 

It may therefore be asserted that in 1789, the limits and extent of 
admiralty and maritime jurisdiction were well established and ad- 
mitted of no uncertainties. The states gave the federal government 
jurisdiction over the ocean, which included the high seas, the common 
highway of nations, waters which were open, free and common to all, 
and which were not in the jurisdiction or under the control of any 
foreign power or of any state of the union. It was a matter for 
national control, being entirely outside, rather than inside the union. 
This is illustrated by section 8 of the Crimes Act, of April 30, 1790, 
which limited the punishment of certain enumerated crimes by the 
United States to those committed 

upon the high seas, or in any river, haven, basin or bay out of the 
jurisdiction of any particular state. 

But I apprehend it may fairly be doubted whether the Constitution 
of the United States meant, by admiralty and maritime jurisdiction, 
anything more than that jurisdiction which was settled and in practice 
in this country under the English jurisprudence when the Constitution 
was made. 5 

For fifty-six years after the adoption of the Constitution, there 
appeared to be no tendency on the part of our eminent jurists nor 
inclination on the part of Congress to extend the admiralty juris- 
diction of the United States. 

Let us briefly review a few of the decisions of the United States 
Supreme Court, which may be considered as extracts from the na- 

s 1 Kent's Com. 377. 
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tion's log-book. By so doing, we will observe the evolution of ad- 
miralty and maritime jurisdiction and ascertain how and why the 
Great Lakes became high seas. 

Mr. Justice Jay, in an early decision, clearly states the extent of 
admiralty and maritime jurisdiction in these words, 

The judicial power of the Union was extended to cases of admiralty 
and maritime jurisdiction, because, as the seas are the joint property 
of nations, whose rights and privileges thereto are regulated by the law 
of nations, and treaties, such cases necessarily belong to national juris- 
diction. 8 

When one Bevans was indicted for murder committed on an Amer- 
ican ship of war lying at anchor in the main channel of Boston Har- 
bor, in waters where the Massachusetts courts had theretofore exer- 
cised jurisdiction, Mr. Justice Marshall held that the United States 
courts had not jurisdiction of the offense charged. 7 

Two years later, the same learned Justice stated in no uncertain 
language what were not high seas. 

The jurisdiction of the court depends on the place in which the fact 
was committed. * * * Is the place described a part of the high 
seas? If the words be taken according to the common understanding 
of mankind, if they be taken in their popular and received sense, the 
"high seas," if not in all instances confined to the ocean which washes 
a coast, can never extend to a river about half a mile wide, and in the 
interior of a country. 8 

The Crimes Act of March 3, 1825, which was drafted by Mr. 
Justice Story to correct the defects in the former acts, 9 provided for 
the punishment of crimes by the United States when committed, 

upon the high seas, any arm of the sea, river, haven, creek, basin or bay 
within the admiralty jurisdiction of the United States, and out of the 
jurisdiction of any particular state. (Chapter 65). 

Mr. Justice Story, in upholding the decisions of Chief Justice 
Marshall, speaking for a unanimoiis court, when a boat was libeled 
for wages earned upon the Ohio and Missouri Rivers, said, 

e Chisholm v. Georgia, 2 Dall. 419, 475. 1793. 
i United, States v. Bevans, 3 Wheat. 336. 1818. 
s United States v. Wiltberger, 5 Wheat. 76, 94. 1820. 
o 2 Story's Life of Story, 402. 
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In respect to contracts for the hire of seamen, the admiralty never 
pretended to claim, nor could it rightfully exercise any jurisdiction 
except in cases where the service was substantially performed on the 
sea, or upon waters within the ebb and flow of the tide. This is the 
prescribed limits, which it was not at liberty to transcend. 10 

In affirming the Thomas Jefferson decision, in a case where a boat 
was engaged in trade between New Orleans and the interior towns on 
the Mississippi River and its tributaries, the southern terminus of 
the voyage being in tide water, Mr. Justice Story said, 

The case is not one of a steamboat engaged in maritime trade or 
navigation. Though in her voyage she may have touched at one termi- 
nus of them, her employment has been, substantially on other waters. 
* * * The true test of jurisdiction in all cases of this sort is, 
whether the vessel be engaged, substantially, in maritime navigation, 
or in interior navigation and trade, not on tide waters. 11 

The following year the same learned justice reaffirmed the position 
theretofore taken by the court and in the course of an opinion, speak- 
ing of admiralty jurisdiction, said, 

Does it, in cases where it is dependent upon locality, reach beyond 
high water mark? Our opinion is that in cases purely dependent upon 
the locality of the act done, it is limited to the sea, and to tide waters, 
as far as the tide flows, and that it does not. reach beyond high water 
mark. It is the doctrine which has been repeatedly asserted by this 
court. 12 

On February 26, 1845, Congress passed an act, which, among 
other things, provided, 

That the District Courts of the United States shall have, possess and 
exercise the same jurisdiction in matters of contract and tort arising in, 
upon, and concerning steamboats and other vessels of 20 tons burden 
and upwards, enrolled and licensed for the coasting trade and at the 
time employed in business of commerce and navigation between ports 
and places in different states and territories, upon the lakes and navigable 
waters connecting said lakes as is now possessed and exercised by the 
said courts in cases of light steamboats and other vessels employed in 
navigation and commerce upon the high seas and all tide waters within 
the admiralty and maritime jurisdiction of the United States. 

"The Thomas Jefferson, 10 Wheat. 428, 429. 1825; Peyronie v. Howard, 7 
Pet. 324. 1833. 

a Steamboat Orleans v. PKceous, 11 Pet. 175, 183. 1837. 
12 United States v. Coombs, 12 Pet. 72, 76. 1838. 
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The first radical encroachment upon the well recognized common- 
law jurisdiction of the states occurred in 1847, when the Supreme 
Court extended admiralty and maritime jurisdiction intra corpus 
comitatus, within the ebb and flow of the tide. The court refused to 
be governed by what were cases of admiralty jurisdiction in England 
at the time of the adoption of the Constitution, and expressed the 
opinion that the United States could not be deprived of admiralty 
jurisdiction merely because the states might have a similar jurisdic- 
tion over the same waters. 

The facts upon which the court passed were peculiar. A libel had 
been filed in a district court to recover damages sustained by reason 
of a collision between vessels navigating the Mississippi River, about 
two hundred miles from the Gulf of Mexico. The court found that, 
at the point where the collision occurred, the waters of the river were 
slightly influenced by the pressure of the tide in the Gulf. The 
majority court, speaking through Mr. Justice Wayne, held that ad- 
miralty jurisdiction could be exercised over waters influenced by the 
ebb and flow of the tide, even though the waters were within the body 
of a county. 13 

The learned judge expressed himself as follows (p. 457) : 

There is an unanswerable constitutional objection to the limitation of 
" all cases of admiralty and maritime jurisdiction " as it is expressed 
in the Constitution to the cases of maritime jurisdiction in England 
when our Constitution was adopted. * * * To do so would make 
the latter a part and parcel of the Constitution, as much so as if those 
cases were written upon its face. It would take away from the courts 
of the United States the interpretation of what were cases of admiralty 
and maritime jurisdiction. It would be a denial to Congress of all 
legislation upon the subject. 

While it can not be doubted that there exists in the federal govern- 
ment whatever power may be necessary to the full and unlimited 
exercise of " admiralty and maritime jurisdiction " and that Con- 
gress may pass all laws to give complete effect to that power, it seems 
doubtful whether the Constitutional Convention intended to give to 
Congress and the Supreme Court full power to either extend or limit 
the admiralty jurisdiction thus delegated. 

is Waring v. Clarke, 5 How. 441. 1847. 
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Justices Daniel, Grier, and Catron concurred with Mr. Justice 
Woodbury in an elaborate dissenting opinion covering thirty-six 
pages, in which the following points were made: That the Consti- 
tution of the United States is an instrument and plan of government 
founded in the common law and that to common-law terms and prin- 
ciples we must refer for a true understanding of it ; that the principle 
was well settled that admirality has no jurisdiction over acts unless 
committed upon the high seas, out of the limits of a county, and 
that for centuries no different rule has ever been followed ; that the 
extending of admiralty jurisdiction results in the abolition of trial 
by jury; that if those who drafted the Constitution intended to 
include inland lakes and rivers within the admiralty and maritime 
jurisdiction of the United States they would have done so in express 
words, therefore the right was reserved to the states. 

A new position was taken by the Supreme Court the following 
year. The court held that the power to regulate commerce conferred 
by the states upon the national government carried with it exclusive 
jurisdiction of admiralty. The dissenting opinions of Justices 
Catron, Daniel, and Woodbury constitute perhaps the finest history 
ever written of the growth and development of maritime jurisdiction 
in England up to the time of the adoption of the Constitution. 14 
A libel in personam had been filed by the bank to recover the equiva- 
lent of specie which was lost by reason of an alleged negligent fire 
which destroyed the company's boat on Long Island Sound. It was 
the first time the Supreme Court had been called upon to pass upon 
a contract of affreightment in an admiralty court. Mr. Justice 
Nelson, in the course of his opinion, said, 

It is not to be denied that if the grant of power in the Constitution 
had reference to the jurisdiction of the admiralty in England at the 
time, and is to be governed by it, the present suit can not be maintained. 
Contracts growing out of the purely internal commerce of the state, as 
well as commerce beyond tide waters, are generally domestic in their 
origin and operation, and could scarcely have been intended to be drawn 
within cognizance of the Federal Courts. 

The opinion delivered in this case was extremely unfortunate. 

w ~New Jersey Steam Navigation Company v. Merchants Bank, 6 How. 344. 
1848. 
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It never was followed by the court, and its reasoning was directly 
overruled in 1868, as we shall see. 

We are now ready to review a decision 15 which has probably 
been cited and commented upon both favorably and unfavorably by 
the court itself more than any decision it ever rendered. A libel 
was filed to recover damages resulting from a collision on Lake 
Ontario in American waters, the boats being American vessels and 
engaged at the time in interstate commerce. In holding the Great 
Lakes and navigable rivers connecting same to be within admiralty 
jurisdiction, which meant a corresponding loss of rights to the 
bordering states, the court was not only compelled to complete the 
renunciation, expressed in previous decisions, of the admiralty law 
of England which had been brought to this country by our ancestors, 
to directly reverse the numerous decisions heretofore considered, 
rendered by Marshall and Story, but was compelled, in the opinion 
of members of the court itself, to change the meaning of words used 
in the Constitution. In holding that the law of 1845 was con- 
stitutional, Chief Justice Taney, speaking for the majority court, 
decided that at the time the American colonies adopted the English 
rule they were a series of states bordering upon the Atlantic sea- 
board, and, therefore, the English rule was applicable and was 
adopted ; that every reason which existed for the grant of admiralty 
jurisdiction on the Atlantic applied with equal force to the Great 
Lakes, and that it was not the intention of the framers of the Con- 
stitution to confine the " blessings " of admiralty courts to that 
coast and deny its advantages where they were equally needed ; that 
the admiralty and maritime jurisdiction of the United States should 
be made to depend upon the navigable character of the water and 
not upon the ebb and flow of the tide, and that there is nothing in 
the ebb and flow of the tide that makes waters particularly suited 
to admiralty jurisdiction nor anything in the absence of tide which 
renders them unfit ; that the lakes are truly " inland seas," for the 
reason that different states border on one side and a foreign nation 
on the other; in short, that navigable waters are public, and being 
public, are within the legitimate scope of admiralty jurisdiction. 

is Genesee Chief v. Fitishugh, 53 U. S. 443, 12 How. 1851. 
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Judge Manning of the Michigan Supreme Court, in commenting 
upon the Chief Justice's views, said, 

The reasoning is not expository, but is based upon expediency alone. 
It is not to show what the Convention that formed the Constitution 
meant by admiralty and maritime jurisdiction, the only question involved 
in a constitutional inquiry, but to prove that the country has outgrown 
the Constitution. 16 

A dissenting opinion was handed down by Mr. Justice Daniel 
which included the following objections: that the construction to 
be placed upon any clause in the Constitution must be in the light 
of what is believed to have been the understanding of those by whom 
it was formed ; that it was their evident intention to limit admiralty 
jurisdiction to the high seas where the tide ebbed and flowed ; that 
the Constitution can not be construed by mere geographical con- 
siderations and can not stretch or contract; that admiralty power can 
not be exercised over waters within the body of a state without 
engrafting an amendment upon the Constitution. He said : 

My opinions may be deemed unsuited to the day in which we live but 
they are founded upon * * * convictions as to the nature and 
objects of limited government * * * and I have * * * the 
consolation of the support of Marshall, Kent, and Story, in any error I 
may have committed, (p. 465). 

The majority opinion was affirmed during ihe same term of court, 
Mr. Justice Daniel again dissenting. 17 

With the court swung about on another tack, progress in the direc- 
tion taken became rapid. 

In the Magnolia case, the Supreme Court carried the jurisdiction 
of admiralty to an extent incalculably beyond all other decisions. 18 
The libel was filed to recover damages resulting from a collision 
which occurred on the Alabama Eiver wholly within the state of 
Alabama, above tide waters. Mr. Justice Grier held that when 
the states gave " admiralty and maritime jurisdiction " to the federal 
government, they surrendered all right to exercise that power over 
their own waters; that navigable waters had always been within 

16 People v. Tyler, 7 Michigan 1B1, 282. 

it Frits; v. Bull, 12 How. 466. 

is Jackson v. Magnolia, 20 How. 296. 1857. 
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admiralty jurisdiction, but that Congress had not placed it by express 
enactment within any federal court. Three of the justices dissented. 
Mr. Justice Daniel, again dissenting, said : 

He who, under convictions of duty, can not steadily oppose his ex- 
ertions, though feeble and unaided, to the march of power, when believed 
to be wrongful, however overshadowing it may appear, must be an un- 
safe depositary of either public or private confidence, (p. 307). 

It was but a lull before the oncoming storm when, the following 
year, the court refused to sanction the threatened extension of ad- 
miralty jurisdiction over contracts for the shipment of goods between 
ports within the same state on the Great Lakes. 19 Justices Daniel, 
Grier, Catron, and Wayne held that admiralty jurisdiction, under 
the Constitution, was limited to the high seas. 

After the civil war, while the Worth and South were yet palsied 
with unspeakable grief, admiralty jurisdiction was extended to 

wherever ships float and navigation successfully aids commerce, whether 
internal or external. 20 

The court held that a state law conferring upon state courts juris- 
diction of collisions between vessels upon its own waters is void. In 
the course of the opinion, which shows no new reasoning, Mr. 
Justice Miller said, 

The history of the adjudications of this court, on this subject, is a 
very interesting one, and shows with what slowness and hesitation the 
courts arrived at the conviction of the full powers which the Constitu- 
tion and the acts of Congress have vested in the Federal Judiciary, 
(p. 562). 

ISTo dissenting voice was heard in the chambers of the judges. 
Hon. Peter V. Daniel, of Virginia, one of the greatest exponents of 
the Constitution, had died in office May 31, 1860, after eighteen years 
on the supreme bench. The Hon. John Catron, of Tennessee, died 
May 30, 1865, and the Hon. John A. Campbell, of Alabama, re- 
signed May 1, 1861. 

The country seemed to accept the new order as the inevitable, and 
when Allen v. Newberry was overruled and admiralty took juris- 

is Allen v. Newberry, 21 How. 244. 1858. 
20 Bine v. Trevor, 4 Wall. 555, 563. 1866. 
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diction of martime torts and contracts where the voyage was between 
ports in the same state, it was without a dissent, and with no public 
clamor. 21 In that case a libel was filed to recover damages for a 
breach of contract of affreightment, being an Alabama case. Mr. 
Justice Clifford refused to consider the reasoning of Mr. Justice 
Nelson, in the New Jersey Navigation case, as being entitled to 
credit, and expounded a new view of navigable waters. He said : 

Navigable rivers which empty into the sea, or into the bays or gulfs 
which form a part of the sea, are but arms of the sea, and are as much 
within the admiralty and maritime jurisdiction of the United States 
as the sea itself. Difficulties attend every attempt to define the exact 
limits of admiralty jurisdiction, but it cannot be made to depend upon 
the power of Congress to regulate commerce, (p. 640). 

Though Mr. Justice Miller, in Hine v. Trevor, held admiralty 

jurisdiction, as exercised on the Great Lakes and their connecting 

waters, to be governed by the act of 1845, Mr. Justice Nelson 22 

held the said act to be obsolete and of no effect and based all admiralty 

jurisdiction upon the Judiciary Act of 1789, which he found took 

cognizance of all civil causes of admiralty jurisdiction 

upon the lakes and waters connecting them, the same as upon the high 
seas, bays and rivers navigable from the seas. (p. 20). 

The court passed upon a libel filed to recover damages resulting from 
a collision between two American vessels in the Detroit River above 
Peche Island, in Canadian waters. Without giving its reasons for 
the view, the court held that the circumstance that a portion of the 
waters lay within the limits of another sovereignty constituted no 
objection to the exercise of admiralty jurisdiction. 

It fell to the lot of Mr. Justice Field to apply to the navigable 
rivers flowing into the Great Lakes the same doctrine which Mr. 
Justice Clifford applied to rivers emptying into the sea. The court 
found that the Grand River, wholly within the State of Michigan, was 
a stream capable of bearing, for a distance of forty miles, a steamer 
of 123 tons burden and, by flowing into Lake Michigan, formed a 
continuous highway for commerce both with other states and with 
foreign countries. The learned jxidge held: 

21 The Belfast v. Boon, 7 Wall. 624. 1868. 

22 Eagle v. Fraser, 8 Wall. 15. 1869. 
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Those rivers must be regarded as public, navigable rivers in law which 
are navigable in fact and they constitute navigable waters of the United 
States within the meaning of the acts of Congress in contradistinction 
from navigable waters of the states when they form in their ordinary 
condition by themselves, or by uniting with other waters, a continued 
highway over which commerce is or may be carried on with other states 
or foreign countries in the customary modes in which such commerce is 
conducted by water. 23 

For the next twenty years but two decisions were handed down 
which affected admiralty jurisdiction. The court extended its juris- 
diction over the Illinois and Lake Michigan Canal, 24 but refused to 
extend it in an action brought to recover damages from a fire alleged 
to have been set on land by a passing vessel. 25 

In 1890, Congress extended the criminal jurisdiction of the United 
States to the Great Lakes. 26 

Two years later, Mr. Justice Field laid the foundation for a radical 
departure from all previous decisions in holding for the majority 
court that land under the Great Lakes, though belonging to the 
riparian states, could not be used or disposed of to the injury or dis- 
advantage of that interest which the public had in the same waters. 27 
The learned judge said: 

These lakes possess all the general characteristics of open seas, except 
in the freshness of their waters, and in the absence of the ebb and flow 
of the tide. In other respects they are inland seas. (p. 435). 

Mr. Justice Field, the following year, held that the term " high 
seas " is 

applicable to the open, unenclosed waters of the Great Lakes, between 
which the Detroit Eiver is a connecting stream, and the courts of the 
United States have jurisdiction to try a person for assault with a danger- 
ous weapon committed upon a vessel belonging to a citizen of the United 
States, where such vessel is in the Detroit Eiver, out of the jurisdiction 

2SThe Daniel Ball, 10 Wall. 557, 563. 1870; Ex Parte Garnet, 141 U. S. 1. 
1890. 

2* Ex Parte Boyer, 109 U. S. 629. 1883. 

25 Ex Parte Phenix Insurance Company, 118 U. S. 630. 1886. 

28 Act of September 4th, 1890, R. S., sec. 5346. 

27 Illinois Central Railroad Company v. People of the State of Illinois, 146 
U. S. 387. 1892. 
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of any particular state, and within the territorial limits of the Dominion 
of Canada. 28 

In this case the court was called upon to interpret the Crimes 
Act, but its decision is largely made up of reasoning not dependent 
upon the language of the act itself. 

The grounds for the new position taken by the court may best be 
expressed by quoting parts of the opinion. 

If there were no seas other than the ocean, the term high seas would 
be limited to the open, unenclosed waters of the ocean. But as there are 
other seas besides the ocean, there must be high seas other than those of 
the ocean, (p. 254). 

The Great Lakes possess every characteristic of seas. They are of large 
extent in length and breadth; they are navigable the whole distance by 
the largest vessels known to the commerce; objects are not to be dis- 
tinguished from the opposite shores; they separate, in many instances, 
states, and in some instances constitute the boundary between independent 
nations ; and their waters, after passing long distances, debouch into the 
ocean. The fact that their waters are fresh and not subject to the tides, 
does not effect their essential character as seas. (p. 256). 

It is to be observed that the term " high " in one of its significations 
is used to denote that which is common, open, and public. Thus every 
road or way or navigable river which is used freely by the public, is a 
"highway." (p. 258). 

The learned judge shows that the term " high seas " is used to denote 
open, unenclosed waters in contradistinction to its ports and havens 
and that there exist such open, unenclosed waters on the Great Lakes. 
He shows the great volume of commerce carried upon the Detroit 
Kiver, but does not give a reason for declaring it to be a " high sea," 
other than those above stated. 

Justices Gray and Brown dissented, stating, among other objec- 
tions, that the lakes are not " high seas " for the reason that they 
are inland seas within the exclusive control of those countries within 
whose territories they lie and therein essentially differ from " high 
seas," where the law of no particular state has exclusive force, but 
all are equal ; that the term " high seas " has never been regarded by 
any publicist or held by any court to be applicable to territorial 

28 United States v. Bodgers, 150 U. S. 249. 1893. 
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waters and like the word " highways " presupposes the right of the 
public to make free use of them and excludes the idea of private 
ownership ; that the idea of giving to the courts of all nations juris- 
diction over the high seas arises primarily from the fact that they 
belong to no particular sovereignty, but as to the Great Lakes, no 
nation has the right to navigate them except by the permission and 
subject to the laws of the United States and Great Britain, hence 
they are not, and never have been, "high seas." The dissenting 
opinions handed down by Justices Gray and Brown, in the Rodgers 
case, endeavor to show that the majority opinion is not in accord with 
a well-established line of authorities. After citing many American 
decisions, the learned jurists quote Kent, Sir William Scott, Vattel, 
Wheaton, Phillimore, Martens, Wharton, Lord Hale, Azuni, and 
Valin. Said Mr. Justice Brown: 

But even if the lakes were to be considered as high seas, the term 
surely can not be applied to a river 22 miles in length, and less than a 
mile in width connecting the two lakes, (p. 284). 

Again : 

The opinion of the court in this ease appears to inaugurate a wholly 
new departure in the direction of extending the jurisdiction of the 
Federal Courts, (p. 279). 

When a libel was filed to recover for repairs made to a canal boat 
which was engaged at the time in navigating the Erie Canal, the 
court found that the canal, though lying wholly within the state of 
New York, formed a part of a continuous highway for interstate 
and foreign commerce, and only differed from other navigable waters 
by reason of the fact that it was rendered navigable by artificial 
means, and was within admiralty jurisdiction. 29 A vigorous dis- 
sent was entered by Mr. Justice Brewer, concurred in by Justices 
Fuller, Peckham, and Harlan, and stating, among other objections, 

The grant to the National Government over admiralty and maritime 
matters was in the furtherance of commerce between this nation and 
others, and designed to secure uniformity in respect thereto, and does 
not extend to contracts made in respect to vessels which are incapacitated 
from foreign commerce, designed to be used exclusively for mere local 
traffic within a state, (pp. 54, 55). 

2» Perry v. Haines, 191 U. 8. 17. 1903. 
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The above review has been made as complete as limited space 
would permit. It shows : 

1. By what successive steps Congress and the Supreme Court 
enlarged the maritime jurisdiction of the United States. 

2. The opposition which radical departures from former decisions 
met from members of the court. 

3. That this branch of the law has been the subject of great un- 
certainty, and prolific conjecture. 

4. That present-day rulings can not be considered as final. 

A careful examination of every available text book upon inter- 
national law shows that the Great Lakes were never considered in 
the light of seas, much less " high seas." But, since the Great 
Lakes are high seas, it may not be improper to ascertain whether or 
not there attaches to them any or all of the incidents of high seas 
within the meaning of international law. For two reasons such an 
inquiry is pertinent. First, the term " high seas " has no place in 
any discussion which does not deal with the subject of international 
law or admiralty and maritime matters; and second, international 
law may be properly taken up and considered when the rights and 
interests of two or more sovereign states are being considered in 
reference to any given state of facts. 

OWNERSHIP 

Under article 2 of the treaty of peace with Great Britain (Treaty 
of Paris, 1783), the Great Lakes, except Lake Michigan, were 
divided equally between the United States and Great Britain and 
the boundary line was run through their center. In 1814 (Treaty 
of Ghent, article 6), the division previously made was ratified, and at 
a later date (Webster- Ashburton Treaty, 1842), commissioners fixed 
the exact line. Under this apportionment, all of the waters are 
within the jurisdiction of Great Britain and the United States. 

As the bordering states were admitted to the Union, Congress 
extended their boundaries to the international line, thus placing all 
the American division of the lakes within the jurisdiction of the 
bordering states. The states proceeded to exercise undisputed crim- 
inal and civil jurisdiction up to that line. That the United States 
government, in extending the jurisdiction of the states to the inter- 
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national line, surrendered its rights over those waters is further 
illustrated by the fact that, on numerous occasions, the State Depart- 
ment has addressed communications to the governors of the states 
of New York, Indiana, Illinois, Michigan, Ohio, Pennsylvania, and 
Wisconsin, urging them, in conformity with certain pledges made by 
the United States to Great Britain, to permit British subjects to 
use state waters. 30 

While there are many instances where bodies of water designated 
as " seas " are within the exclusive jurisdiction and control of a 
certain or certain nations, it seems to be a well-settled principle of 
international law that the term " high seas " is applicable only to 
such waters as lie outside one marine league from the shore. Such 
waters are the property of no nation; all have equal rights thereon. 
Text writers upon international law make a mistake in stating that 
the high seas are the " common property of all nations." For the 
reason that they are incapable of being owned, they can not be held 
by nations even as tenants in common. 

The open sea is not capable of being possessed as private property. 
The free use of the ocean for navigation and fishing is common to all 
mankind and the public jurists generally and explicitly deny that the 
main ocean can ever be appropriated. The subjects of all nations meet 
there, in time of peace on a footing of entire equality and independence. 31 

The High Seas are said in a certain sense to be nullius territorium. 32 

The sea is made up of two parts, the " high " or " open " sea 
and the " marginal " or " jurisdictional " sea. There can be no 
" high sea " unless there is, surrounding it, a marginal sea. That 
England and the United States did not divide the ocean which lay 
between them, would seem to indicate that the ocean and the Great 
Lakes were considered in a different light at the time of the treaty 

so Moore: International Law Dig., vol. 1, pp. 678, 679. 

3 1 Kent's Commentaries, vol. 1, p. 29, 8th ed. 

32 Sir Travers Twiss : Law of Nations, p. 290. 1884. See Moore : Inter- 
national Law Dig., vol. 1, p. 699; Herbert Walcott Brown: International Law, 
p. 8. 1896; Gallaudet: International Law, pp. 118, 121. 1886; Lawrence: Modern 
International Law, pp. 44, 46; Lawrence: Principles of International Law, 
p. 205. 1895; John Westlake: International Law, pp. 160, 175. 1904; Wool- 
sey: International Law, sees. 54, 55, pp. 79, 81; L. Oppenheim: International 
Law, p. 306. 1905; W. E. Hall: International Law, 5th ed., pp. 59, 140. 
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of Paris. The bed of the Great Lakes is, up to the international 
line, the private property of Great Britain and the bordering Union 
states, and is part and parcel of their territory. 33 Their jurisdic- 
tion is as exclusive up to the line as over land within their recog- 
nized boundaries. The states bordering upon the sea also own that 
part of the sea bed which lies between their shores and the point 
where the " marginal " and " high seas " unite. It would appear 
that there is no " marginal sea " within the Great Lakes, for the 
reason that the waters are owned up to the arbitrary international 
boundary, regardless of distance. 

There being no common or unappropriated waters on the Great 
Lakes and their connecting rivers and they containing no marginal 
sea, no part of their waters can be considered as " high seas." 

NAVIGATION 

By treaty, both the United States and Great Britain bave equal 
right to navigate any part or portion of the Great Lakes. 34 No 
other nation has been a party to these or any other treaties respecting 
the right to navigate the Great Lakes. 35 

Under the law of nations, waters which mark the dividing line 
between the possessions of two nations have long been deemed open 
to the free navigation of such powers, and within their admiralty 
jurisdiction. 36 

By the Treaty of Washington (articles 27 and 28), the United 
States granted to Great Britain the right to navigate the St. Clair 
Flats Canal and Lake Michigan, subject to local restrictions, in 
return for the favor of the use, by it, for purposes of navigation, of 
the Welland Canal and the St .Lawrence River. That Great Britain 
should be compelled to secure the right to navigate American waters, 
and the United States be compelled to secure the right to navigate 
Canadian waters by treaty, would seem to indicate that the waters of 

33 Lake Front Case, 146 U. S. 387. 

3* Jay's Treaty, November 19th, 1794. Webster-Ashburton Treaty, August 9th, 
1842. Treaty of Washington, May 8th, 1871. 

35 Henry Clay, Secretary of State, to Mr. Gallatin, Minister to England, 
June 19, 1826. 

as The Apollon, 9 Wheat. 362, 369. 1824. 
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the Great Lakes are territorial, and that no other nation could navi- 
gate them unless a like treaty were entered into with the two first 
named powers. 

The United States secured special consent from Great Britain to 
allow an agent of the United States Coast Survey to place signals 
in Canadian waters to aid in a survey. 37 

If it be true that the Great Lakes are high seas, it logically follows 
that any European power may punish a crime committed upon the lakes 
in their own courts whenever it is able to lay hands on the offender. 
It would also follow that other nations than England and America would 
have the right to navigate these seas without any local restrictions, and 
even to send their fleets there and perhaps engage in hostilities upon its 
waters. 88 

The learned judge might have added that all the rights which any 
nation has over merchantmen upon the high seas in time of war 
would exist and be exercisable upon the Great Lakes. 

If the right to navigate certain waters is not free and open alike 
to all nations and all peoples, or is curtailed by restrictions not im- 
posed by all maritime nations, they can not be " high seas." 

WRECKING 

Both Great Britain and the United States were denied the privi- 
lege of wrecking in waters not their own until the courtesy was 
accorded by reciprocal legislation. 

The lack of a wrecking privilege in Canadian waters resulted in 
great injury to American shipping, and in 1878 39 Congress passed 
an act looking to a mutual arrangement. Owing to the failure of 
Canada to respond with like legislation, the matter was abated. It 
was again taken up in 1890 (May 24), by an act of Congress, and 
reciprocal action was taken in Canada, May 10, 1892. Proclama- 
tion was issued by President Cleveland July 17, 1893. 

The matter seems now to be covered by treaty between Great 
Britain and the United States signed at Washington May 18, 1908. 40 

37 Moore : International Law Dig., vol. 2, p. 364. 

38 Mr. Justice Brown, V. 8. v. Rodgers, p. 283. 

39 June 17, "An act to aid vessels wrecked or disabled in the waters coterminous 
to the United States and the Dominion of Canada." 

4° See Supplement to this Journal, 2:303. 
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That nations other than the treaty parties should have rights of 
wrecking in the Great Lakes without undergoing the same course 
can truly be doubted. 

Since, then, the open sea is not the territory of any state, no state has 
regularly a right to exercise its legislation, administration, jurisdiction 
or police over parts of the open sea. 41 

If the lakes are " high seas," the right of wrecking would, 
without question, exist in favor of every nation, without treaty 
stipulation. 

FISHING EIGHTS 

Within a year after the decision of United States v. Bodgers, our 
State Department was called upon to pass an opinion relative to 
the right of Americans to fish in Canadian waters outside one 
marine league from the Canadian shore. In holding that they did 
not possess such a right, Mr. Uhl said : 42 

Conceding then, that the Great Lakes, (including Lake Michigan 
which lies wholly within the boundaries of the United States) are " high 
seas " within the meaning of our federal crimes act, it by no means 
follows that those waters are "high seas" as regards territorial rights 
of the sovereignties which own their shores. 

Again : 

The right of fishing can not, by any parity or stretch of reasoning, be 
deemed a part of the stipulated rights of navigation and transit. 

There is basis for the assertion that there is no marginal sea within 
the Great Lakes. After England and the United States divided the 
Great Lakes and their connecting streams, both Canada and the 
riparian states took jurisdiction over fisheries up to the international 
line. 

It is admitted that the grant to Congress to regulate commerce on the 
navigable waters of the several states contains no cession of territory, 
and that the states may by law regulate the use of fisheries and oyster 
beds within the territorial limits, though upon navigable waters, provided 

«L. Oppenheim: International Law, vol. 1, p. 311. 

*2 Letter by Mr. Uhl, Acting Secretary of State to Messrs. Laughlin, Bwell and 
Houpt, May 23, 1894. 
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the free use of the waters for the purposes of navigation and commercial 
intercourse be not interrupted. 43 

In direct conflict with the views of Kent appear to be those of Griggs. 
His view of the matter was that the 

Regulation of fisheries in navigable waters within the territorial limits 
of the several states is, in the absence of treaty, a subject of state rather 
than federal jurisdiction; that the Government of the United States has 
power to enter into treaty stipulations on the subject with Great Britain 
for the regulation of fisheries in the waters of the United States and 
Canada along the international boundary; that the fact that a treaty 
provision would annul and supersede a particular state law on the subject 
would be no objection to the validity of the treaty. 44 

The United States government entered into treaty relations with 
Great Britain upon this subject. 45 

However, viewed from any point, it clearly appears that the rights 
of the United States and of Great Britain to the fisheries of the 
Great Lakes are as exclusive, to the international line, as their juris- 
diction over their shores, which is in direct conflict with the rights 
enjoyed by all nations upon the high seas. 46 

CRIMINAL JURISDICTION 

Upon the high seas, every vessel, public or private, is, for juris- 
dictional purposes, an elongation of the territory of the nation of its 
owners, and of the flag which it bears. An offense committed on 
board such vessel is an offense against the sovereignty of that nation. 
Except for such a rule, crimes committed upon ship board would be 
without the jurisdiction of any nation and left to private parties to 
settle, or at the next port of entry. 47 

43 Kent's Commentaries, vol. 1, p. 485, 8th ed. 

44 Griggs, Atty. Gen., Sept. 20, 1898, 22 Op. 214; Moore: International Law 
Dig., vol. V., p. 161. 

45 Treaty signed at Washington, April 11, 1908, Supplement to this Journal, 
2:322. 

•46 Geo. B. Davis: Outlines of International Law, p. 42. 1887; Geo. B. Davis: 
Elements of International Law, p. 60. 1903 ; Sir Travers Twiss : Law of Nations, 
p. 300. 1884; L. Oppenheim: International Law, vol. 1, p. 333. 1905. 

47 Sir Sherston Baker: First Steps in International Law, p. 80. 1899; Maxey: 
International Law, p. 228. 1906. See also any work on international law. 
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In the absence of treaty 
When a ship enters foreign waters, that is, within one marine 
league more or less from the shore, it becomes at once, with all on 
board, subject to the municipal laws of the country its visits, and 
this, for the reason that such waters are within the exclusive juris- 
diction of a nation, and are territorial. The ship is no longer upon 
the high seas. It voluntarily stibjects itself to the laws and regula- 
tions imposed by the foreign sovereign, and, in turn, is entitled to 
siich protection as the sovereign iisually extends to such vessels. The 
ship is as much within the territory of that country as though it 
were tossed by the waves upon its shores. It is upon the same footing 
as an alien, who, upon reaching the territory of another country, is 
bound to observe its laws and customs. 

A private vessel, when it arrives in a foreign port ceases to be regarded 
as territory, unless treaty provides otherwise, and then becomes merely 
the property of aliens. 48 

After using " open sea " and " high sea " as synonymous, L. 
Oppenheim says, 

Private vessels are only considered as though they were floating por- 
tions of the flag state in so far as they remain whilst on the open sea in 
principle, under the exclusive jurisdiction of the flag state. 49 

In America, criminal laws have been held to have no extraterri- 
torial force and effect, and are to be strictly construed. 50 We are 
not considering either the status of certain privileged persons, con- 
sular courts and war vessels in a foreign jurisdiction, nor the im- 
munity of citizens of western countries within eastern domains. 

If any possible construction can be placed on criminal statutes 
which will prevent their operation within the territory of another 
sovereign state, such construction shotild govern. It is safe to pre- 
sume that they were intended to operate only inside the nation enact- 
ing them. 

^sWoolsey: International Law, p. 81; Schooner Exchange v. McFadden, 7 
Cranch 116, 144. 1812; Gibbons v. Ogden, 9 Wheat. 194. 1824; Mason v. Int. 
Tr. Co., 197 Mass. 349; Taylor: International Law, p. 312, see. 269. 1901. 

*» International Law, vol. 1, p. 318. 

so Cases cited in U. S. Sup. Ct. Dig. L. Ed. New, vol. 5, pp. 5397-5401. See 
Editorial, this Journal, 2:845, referring to the Gutting Case. 
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Crimes, in a legal sense, are local, and are so only because the acts 
constituting them are declared to be so by the laws of the country where 
they are perpetrated. 51 

We hold that the criminal jurisdiction of a nation is limited to its own 
dominions and to the vessels under its flag on the high seas, and that it 
cannot extend it to acts committed within the dominion of another 
without violating its sovereignty and independence. 52 

In the United States the territorial principle is the basis of criminal 
jurisprudence and the place of the commission of an offense is generally 
recognized as the proper and only place for its punishment. 53 

All crimes are, at common law, in a general phase, local. That is, no 
person can be convicted of them only in the country where committed. 54 

American and English authorities agree that penal law is territorial. 55 

While it does not seem contrary to the law of nations for a power 
to extend its jurisdiction as to certain matters over its own citizens 
residing or traveling in foreign territory, it is contrary to the policy 
of the United States to extend its jurisdiction to crimes there com- 
mitted. The rule adopted by England is identical, excepting treason, 
bigamy, and premeditated murder. As to crimes the continental rule 
is different. It there operates to keep away from the home country, 
or bring to justice upon return, political offenders who can not be 
extradited. 

The better opinion of jurists seems to oppose even the doctrine of 
concurrent criminal jurisdiction. The true test of jurisdiction is a 
concurrence of a criminal act, a breach of a local law, a present 
power to make an arrest, and a competent tribunal to try the offender. 
Crime is a derogatory force primarily blighting the locality where 
committed. Incidentally it entails far-reaching results. Analyzed, 
the act creates the violation rather than the person putting the act 
in operation. 

In three notable instances the doctrine of strict territorial juris- 
diction has met signal opposition. 

si Mr. Calhoun, Secretary of State, to Mr. Everett, Aug. 7, 1844. 

52 Mr. Calhoun, Secretary of State, to Mr. Everett, Sept. 25, 1844. Moore: 
International Law Dig., vol. II., p. 225 et seq. Also pp. 855 to 859. 

53 Moore: International Law Dig., vol. II., p. 263. 

54 Bishop on Criminal Law, vol. 1, p. 467, sec. 552. 

5» Wilson and Tucker: International Law, p. 131. 1901. 
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I. Daniel Webster, when Secretary of State, advanced radical 
views as to what should be the rights of the United States merchant 
marine in foreign waters. He asserted that 

the laws of a nation accompany her ships not only over the high seas 
but into ports and harbors. 56 

The exact question under discussion was whether a vessel which 
was forced from its course by stress of weather or misfortune was 
subject to the local jurisdiction of the port of refuge. Webster would 
have looked in vain for precedent upon which to base his contention. 
His views amounted to no more than a theory of a state's sovereignty 
and supremacy. It was an innovation and was so considered by 
contemporary statesmen and writers. 

II. The second instance referred to was the decision handed down 
in the case of United States v. Rodgers, which has heretofore been 
partially considered. In upholding the Webster contention, the 
court was compelled to make an exception to the rules of interna- 
tional law to give the United States court jurisdiction. Mr. Justice 
Field said : 

It is true * * * that as a general principle, the criminal laws 
of a nation do not operate beyond its territorial limits. * * * \y e 
accept this doctrine as a general rule, but there are exceptions to it as 
fully recognized as the doctrine itself. One of those exceptions is that 
offenses committed upon vessels belonging to citizens of the United 
States within their admiralty jurisdiction, (that is, within navigable 
waters) though out of the territorial limits of the United States, may be 
judically considered when the vessel and parties are brought within their 
territorial jurisdiction, (p. 264). 

The vessel was not in port, but was merely passing through the 
territorial waters of the Dominion of Canada. In that case the court 
virtually held that the criminal statutes of the United States were 
in force on all waters where the United States had admiralty juris- 
diction; that the Canadian division of the Great Lakes was within 
the admiralty jurisdiction of the United States ; that the Great Lakes 
were high seas within the meaning of the federal crimes act. The 
reasons, however, given by the majority court for holding the Great 

66 Moore : International Law Dig., vol. II., p. 354. 
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Lakes to be " high seas " are broader, in terms, than a mere con- 
struction of the statute under consideration necessitated. The court 
held that from the very nature of the waters, and the surrounding 
natural conditions, they were high seas. As we have seen, the transi- 
tion was gradual from lakes, public waters, inland seas, to high seas. 
The court altered their time-honored status and then applied the 
criminal statute. 

As a result of the decision the whole jurisdiction of the Great 
Lakes underwent a change. Here are the results: 

(a) Canada lost absolute jurisdiction over crimes committed on 
American vessels in her own waters. Thus, the principle laid down 
by J. Marshall in Exchange v. McFadden, that any restriction upon 
the absolute sovereignty of a nation over its land or water must come 
from that nation itself, is defied. 

(b) The United States acknowledged jurisdiction over waters 
within which it has no right to make an arrest. 

(c) The riparian states lost jurisdiction over crimes committed 
aboard vessels " on a voyage " within their own boundaries. When 
the Great Lakes and their connecting waters became " high seas," 
that moment the states lost jurisdiction. 

(d) Criminal laws were given extraterritorial force. 

(e) The term " high seas " lost its one true meaning as used in 
international law, became obscure and susceptible of several 
interpretations. 

(/) The foundation was laid for the extension of federal juris- 
diction over fisheries in the American division of the Great Lakes. 

For many years, the only instance where the federal courts had 
jurisdiction of a crime committed in foreign waters was where an 
inhabitant of an American ship committed a crime against the person 
or property of another, and when the foreign government disclaimed, 
or declined to exercise jurisdiction. 57 

The law seems well expressed by our Supreme Court : 

Disorders which disturb only the peace of the ship or those on board 
are to be dealt with exclusively by the sovereignty of the home of the 
ship, but those which disturb the public peace may be suppressed, and, 

57 Wheat.: International Law, 6th ed., p. 158. 
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if need be, the offenders punished by the proper authorities of the local 
jurisdiction. 58 

The court stated that the true test is not alone the publicity of the 
act. If the act be of such gravity that it would awaken public 
interest if hnown, it is for the local authorities. Under that test, 
an offense of any gravity committed upon a foreign ship in terri- 
torial waters is subject to local jurisdiction, whether the vessel be 
stationed in the harbor or merely passing through such waters. It 
is hard to imagine an offense, which, if known in any port town, 
would not awaken public interest. The rule established in the 
Wildenhus case is certainly set at defiance when the United States 
claims jurisdiction of an offense which does not concern merely the 
internal workings of the ship committed upon an American vessel 
in Canadian waters. 

There is no reason for any distinction between the immunities of a 
ship in the act of using its right of innocent passage, and of a ship at 
rest in the harbors of the state. 59 

What difference could it possibly make whether Eodgers spent his 
years behind an American or an English lock ? Why could not the 
United States have turned Eodgers over to the Canadian authorities 
for punishment, according to the practice in such cases made and 
provided ? A nation may as well claim jurisdiction of offenses com- 
mitted by its citizens on foreign vessels on the high seas as of those 
within the acknowledged and fixed territorial limits of a foreign 
nation. 

III. The Institute of International Law, the following year 
(1894), passed an article which would seem to be in partial accord 
with the Webster doctrine. 

Crimes and offenses committed on board foreign ships passing through 
the territorial sea, by persons on board of them, against persons or things 
on board the same ships, are as such, outside the littoral state, unless 
they involve a violation of the rights or interests of the littoral state or 
of its subjects not forming a part of the crew or passengers (article 6). 60 

58 Wildenhus' Case, 120 U. S. 1, 18. 1886. 

5s> Hall: International Law, p. 201, 3rd ed. 1890; Taylor agrees with Hall- 
Taylor: International Law, p. 308, sec. 263. 1901. 
so Moore: International Law Dig., vol. I., p. 701. 
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It might be well in this connection to define " a violation of the 
rights and interests of the littoral state." The Institute committed 
itself, however, as to the status of foreign merchantmen in port. 

Ships of all nationalities, by the fact of being in territorial waters, 
unless only passing through, are subject to the jurisdiction of the border- 
ing state (article 8). 

These declarations are entitled to great weight. 

The principle that every nation has full and exclusive jurisdiction 
within its recognized limits is well established. 61 Is it not hard 
enough to constitute a custom a rule of international law, and are 
there not great tangles of international problems upon which the hand 
of man has scarcely been laid ? Why discuss, much less abrogate, a 
rule of international conduct unless its gross injustice is conclusively 
proven? Does not the old rule serve the needs of nations? As be- 
tween the nationality of the ship, and the nationality of the place, 
the latter should govern. As long as nations jealously guard what 
may be called exclusive sovereignty jurisdiction, and are loath to 
surrender any absolute power which appears to effect a curtailment 
of their exclusive right to finally shape their own policies and to deal 
with their own matters, unless a corresponding privilege is accorded, 
no derogation of the principles of complete sovereignty can be im- 
posed by one upon another without great danger. Though every 
individual has been compelled to surrender certain liberties for the 
good of the state, the nations have not surrendered sovereign rights 
for the good of all nations. But the time is rapidly approaching 
when, by uniform action, nations will gladly approve a limitation of 
the doctrine of absolute sovereignty, and iu the interest of a uniform 
system of law and of the common good of nations, make surrender 
of certain powers. 

POWER TO ALTER JURISDICTION OF WATERS 

It would be unpardonable not to deal with one more phase of the 
matter. Can a nation rightfully (a) convert a high sea, or any por- 

ei W. E. Hall: International Law, pp. 167, 170. 1880; Halleck: Elements of 
International Law, p. 95; Thos. E. Holland: Studies of International Law, p. 
156. 1898: Thos. A. Walker, Manual of International Law. 1895. 
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tion thereof, into a territorial water, or (b) convert a territorial water 
into a high sea? 

(a) Generally speaking, no. History shows that a many nations 
perfected their naval equipment, they endeavored to maintain exclu- 
sive jurisdiction over parts of the high sea. 62 For nearly three hun- 
dred years publicists have unanimously held that such claims were 
contrary to the law of nations. It is also doubtful whether a nation 
has the right to arbitrarily extend its marginal sea beyond the marine 
league, the limit set by the law of nations. The long range of the 
modern gun may yet bring this question into prominence. We have 
seen that high seas are incapable of being owned and that rights of 
navigation, fishing, and commerce thereon, when once acquired, can 
not be subject to limitation. The law governing such waters is to 
be recognized, not imposed. If a nation, acting by itself, has no 
power to impose limitations upon waters where all nations have 
rights, it is doubtful whether nations jointly can accomplish the feat. 
Can many acting jointly, rightfully undertake to accomplish that, 
which, if done by one, would be void? The recognition of such a 
principle as applicable to international law, would surely be pro- 
ductive of great harm. It is also obvious that, if the marginal sea 
is extended, world peace will receive a great blow. 

(b) Generally speaking, yes. In so doing, however, the nation 
is in the peculiar position of creating a thing which can not be 
owned. We see no objection to a nation dedicating territorial waters 
to the perpetual use of nations, present and future, provided no other 
nation has claims of interest or title, under treaty or otherwise, in 
such waters. If they have they also should join. Where such action 
is taken, the donors have no rights not common to every other nation. 
The right to make treaties and exclude other nations is irrevocably 
lost. The puzzle is, how the United States can convert the Great 
Lakes into " high seas " when only a part of them are within its 
jurisdiction. We are aware of no Canadian legislation or decision 
altering the Canadian division of the Great Lakes in conformity to 
the American view. Clearly the United States has no power in the 
premises. 

•* See any work on international law. 
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CONCLUSION 

Considering the changes which have been made during the last 
century influencing the law governing the Great Lakes, many con- 
jectures as to what it will be may properly arise. It seems certain 
that it can not remain in its present unsettled condition. The bad 
feature of the whole matter is the uncertainty which has attached to 
questions of jurisdiction upon the Great Lakes and the consequent 
expense attendant upon taking cases through the courts with no 
assurance that former decisions of the same court will be considered 
or, much less, govern in a case at bar. Commercial interests demand 
that the law should be positive. 

The gravest concern is that of the student of constitutional law. 
The Constitution of the United States should be interpreted accord- 
ing to the rules of construction applicable to statutes. 63 We should 
ascertain the understanding of those who, at the time, were chiefly 
instrumental in its creation. "Who are in better position to know 
or explain the meaning of a given clause in an instrument than 
those who were present at the time, who listened to debates and argu- 
ments, and who were thoroughly conversant with the intricate prob- 
lems which challenged the attention of the period's greatest minds % 

Before the adoption of the Constitution, Alexander Hamilton, 
James Madison, and John Jay published a series of articles now 
known as the " Federalist," for the purpose of explaining the 
functions and powers of the new instrument. They showed that the 
admiralty and maritime jurisdiction of the United States, under the 
Constitution, was a power to be exercised outside, rather than inside, 
the Union. 

The most bigoted idolizers of the state authority have not thus far 
shown a disposition to deny the National judiciary the cognizance of 
maritime causes. These so generally depend upon the laws of nations, 
and so commonly affect the rights of foreigners, that they fall within the 
considerations which are relative to the public peace. 64 

The Constitution of the United States has lasted, because it was based 
upon the usages and customs of England, as modified by the experience 

«s Cases cited New U. S. Dig. L. Ed., vol. 2, pp. 1573-1588. 
64 Alexander Hamilton, 10th Par. No. 80, "The Federalist." Thompson and 
Homans, Ed. 1831. Also No. 11. 
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of the Colonies, and the Constitution will last as long as it answers the 
needs of its framers, and no longer. To understand the Constitution, 
English customs and usages must be studied * * * and we must 
interpret the language of the Constitution in the light of its origin, as 
well as in the concrete case under investigation. It is the same with 
law. 65 

To hold that the Constitutional Convention foresaw the extension 
of maritime jurisdiction to the Great Lakes is not to make its mem- 
bers good statesmen and poor prophets, but good prophets and poor 
statesmen. As all the powers enumerated in the Constitution were 
delegated by the states, the federal government became a limited 
government. The states could not delegate any admiralty or mari- 
time jurisdiction which they did not at the time possess. That 
which they had was no more or less than that which England 
implanted. 

In the light of the discussion herein, one can not help but wonder 
to what extent Congress, with the Supreme Court to uphold it, may 
extend its jurisdiction within state boundaries. While the states 
have adjusted themselves to changed conditions, and their loss of 
jurisdiction along certain lines is not being openly deplored, there 
will come a time when to stretch rather than to amend the Constitu- 
tion, in matters which involve great losses of state jurisdiction, will 
mean national unpleasantness. The unmistakable tendency of the 
times is the increase of federal jurisdiction in all matters of com- 
merce, but in the gaining of an invisible goal, safety dictates that 
the spirit of the Constitutional Convention should be ever present to 
the jurist. 

Harry E. Hunt. 

es James Brown Scott, this Journal, vol. 2, No. 1, p. 3, and see also vol. 2, 
No. 2, p. 444. 



